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B. Adams's pleadings

44. RBI next assails Adams for filing what RBI characterizes as "patently meritless

claims" in certain pleadings directed against RBI. RBI Motion at 27-30.

45. The first target of RBI's invective is Adams's First Motion to Enlarge which,

according to RBI, was inadequately supported and contained mischaracterizations. Adams

stands by the arguments and characterizations presented in that motion, all of which were

amply supported and well within the bounds of permissible and legitimate advocacy. To the

extent that RBI may disagree with Adams's arguments and characterizations, RBI has had

full opportunity (in responsive pleadings) to bring those disagreements to the Presiding

Judge's attention. Such disagreements are routine in the litigation process. The fact of such

disagreements plainly does not support the unusual notion that, because parties disagree, one

party can or should be deemed to be abusing the Commission's processes. 'llJ

46. RBI's next two targets are Adams's Threshold Showing and its Second Motion

to Enlarge. RBI claims that these two ignored certain decisions by the Commission and were

therefore (according to RBI) filed solely for the purposes of character assassination and

21/(. ..continued)
to avoid any such delay, and Adams is hard-pressed to see how any delay could be attributed to this
matter.

'll/ Under RBI's theory that "mischaracteriz[ations]" of reported cases reflect some abuse of
process, RBI is guilty of precisely the same misconduct in its own Motion. As noted above, in
characterizing the Commission's decision concerning the supposes public interest validity of home
shopping programming, RBI conveniently failed to mention a portion of the Commission's decision in
which the Commission made extremely clear that the mere provision of a home shopping format
would not automatically be deemed to satisfy a renewal applicant's public interest obligations. See
page 9, above. Similarly, in quoting the District of Columbia ethics commentary, RBI conveniently
stopped quoting immediately before language which substantially, if not completely, undermined the
point it was trying to make. See page 19, above.
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harassment. RBI Motion at 29-30.

47. But Adams's Threshold Showing was submitted at the express invitation of the

Presiding Judge. See Memorandum Opinion and Order, FCC 99M-47, released August 9,

1999, ~9 and n. 9. As stated by the Presiding Judge, a threshold showing of unusually poor

broadcast record should address a "failure to carry out representations to the Commission".

[d., quoting Policy Statement on Comparative Broadcast Hearings, 1 FCC2d 393 (1965).

That is precisely what Adams's Threshold Showing sought to address, citing two reported

cases in which RBI's dominant principal, Micheal Parker, had been found to have engaged in

fraud or deceit before the Commission. Further, to the extent that the standard quoted by the

Presiding Judge could be read to include other possible indicia of the unreliability of RBI (or

Mr. Parker) -- and Adams believes that such a reading is clearly permissible -- Adams

believed it appropriate to call the Presiding Judge's attention to the fact that RBI has

associated itself with two other individuals (Eugene Scott and Thomas Root) whose respective

records before the Commission speak for themselves.

48. Adams's Second Motion was similarly directed to the question of the reliability

of Mr. Parker's (and, thus, RBI's) representations to the Commission. Adams made a prima

facie demonstration that Mr. Parker had made false statements or misrepresentations to a

bankruptcy court. While such misconduct would be fair game under any circumstance, it

was particularly appropriate to raise it here because RBI itself has touted Mr. Parker's

previous activities in bankruptcy proceedings as a positive attribute. Importantly, in

responding to Adams's Second Motion, neither RBI nor Mr. Parker took the position that

Mr. Parker had not in fact lied to the bankruptcy court. If the Commission's ability to rely
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on the representations of an applicant is a significant element of the comparative process --

and Adams firmly believes that it is -- then Adams's Second Motion was clearly appropriate.

C. The alleged ex parte violation

49. RBI also claims that Adams has violated the ex parte rules by providing to the

Presiding Judge a declaration of an Adams principal without serving copies of that

declaration on the other parties. The declaration was provided to the Presiding Judge in a

sealed envelope, with a separate transmittal letter describing the contents of that envelope.

Copies of that separate transmittal letter were duly served on all parties so that they could be

aware of what Adams was filing. Adams specifically advised the Presiding Judge that, if

directed to do so, Adams would provide copies of the declaration (as well as the other

materials so submitted) to RBI. The Presiding Judge reviewed the materials, declared them

to be not relevant to any issue in this case, but instructed Adams to provide them to RBI just

the same. Adams promptly did so.

50. Adams is at a loss to perceive any ex parte violation here. Adams did not

attempt to contact the Presiding Judge surreptitiously, without notice to all other parties. To

the contrary, Adams provided all parties, and the Presiding Judge, with explicit notice of

what it was doing. And even if some hypertechnical violation could be deemed, arguendo,

to have occurred, any such violation was easily and promptly cured when, pursuant to the

Presiding Judge's instruction, Adams provided copies of the materials to RBI -- exactly as

Adams had said it would. RBI's claim of ex parte violation is yet another instance of RBI's

unsuccessful alchemic efforts to turn nothing into something.
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III. Conclusion

51. RBI's voluminous motion is full of sound and fury, but it ultimately signifies

nothing. Based solely on wishful thinking and myopic, self-serving claims, RBI's arguments

provide no basis at all for addition of any issues in this proceeding, and even less basis for

dismissal of Adams's application. RBI's Motion must be denied. If it is denied, then no

further consideration need be given to RBI's bizarre (and obviously self-motivated)

suggestion that this proceeding be stopped in its tracks. See RBI Motion at 32-33. ?l/

d,

lsi e. Bechtel

lsi Ha1MQ:o......te_I _

~
Bechtel & Cole, Chartered
1901 L Street, N.W. - Suite 250
Washington, D.C. 20036
(202) 833-4190

Counsel for Adams Communications Corporation

November 22, 1999

?:If In the final footnote of its Motion, RBI suggests that "the conduct of Adams and its counsel" be
referred to the Office of General Counsel. Neither Adams nor its counsel has any objection to any
such referral. In fact, Adams and its counsel intend to provide the General Counsel with copies of
RBI's Motion and Adams's Opposition. Adams's goal is to expedite any review which the General
Counsel may deem appropriate. Adams and its counsel are confident that they have at all times acted
properly, and they are offended at RBI's contrary accusations. Since RBI apparently believes that the
General Counsel is the agency authority empowered to consider and resolve such matters, Adams and
its counsel intend to seek such resolution at the earliest possible time.

.._----------------_._-----------------------
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Howard N. G~lbert, under penalty of perjury, hereby declares the

following to be true and correct:

~. I am a sha:eholder, officer and director of Adams

Communiaacions Corporation (~Adams~), an applicant for ~ new

television seation to operate on Channel Sl in Reading, Pmnnsylvania.

I am preparing ~his Ceclarat10n for submission to presiding Jud;e

Richard L. Sippel in connection with Adams'S Opposition to Motion to

Dismiss or, in the alt.r.nati~e, to Enlarge the Issues ~iled against

Adams by Reading Broadcasting, Inc. ("RBI").

2. In 1982, Monroe Communications Corporati.on (lIMonroe Q
) filed

an application for a new television station on Channel 44 in Chicago.

I and several other Adams principals were also principals of Monroe.

A~ that time, Channel 4~ was De~ng utilized by a licensee providing

"eubscx-iption television" (I'ST\1"1) which wa. accessible 1:0 viewers only

if they paid a s~scription tee. The station's programming included,

among other thiniS, explicitly sexual conten~J the S1:ation's

programming did not include any locally-oriented, locally-produce~

programming. The purpose of the Monroe application was to challenge

ehe US8 of Channel 44 (a) as an sTV st.~ion, airing sexually-rQlat~d

progr.mming ana Cb) for failing 1:0 provide service to the local

au.d.ience.

3. Monroe's principals were (and remain) very subs~antial

businesspersons and community leade~s. ~hree of Monroe's principals

were founders or chief executive officers of three large corporations

who~e stOCK is (or in ~he case of Shelby-Nilliams, was until very

recently) publicly t:raded on ~he New Yor~ Stock Exchange (Alberto­

CUlver, J. walter Thompson, shelby-Williams': a fourth is the chief

execucive officer of a substantial privately-hela co~oration. I am a

~~~ CIr.l
~-"----_.""-_."-----"_.- ..__._--,,._"_.---~_._._-------------------



•

NDU-22-1999 10:39
312 807 3900 P.03

- 2 -

pa~tner in a Chicago law firm. In forming Monro., we were motivated

by a common concern about the failure of Channel 44 to .erv~ the

public 1ncerest. Monroe p~opo••d to provide free, over-the-air

Spanish language programming.

4. My own personal interast in the public incerest aspece of

broadcast. licensing exeenc!s over balf a century. While a law student

at Y~l. Law SchoOl in 1950, I wrote an article for the Yale Law

Journal concerning that subject. A copy of that ~.ticl. ("Newspaper­

Ra4io Joint ownership: Onhlest be the Tie that Binds", 59 Yale L.J.

1342 (l9S0» is attached to this Declaration.

S. In 1990, after extensive litigation lasting over almost a

decade (including at least two decisions by the 0.$. Court of Appeale

for the District of Columbia C1rcuit), tbe Monroe application was

granted. The incumbent renewal applicant sough~ r.considera~ion and,

when ~hat ~ffcrt WaS rejected, tiled an a~peal. Despite the fact that

the grant of Monroe'l applicatign was not final, Monroe proceRdsd to

maKe final arrangements for a transmit~er site atop the John Hancock

~uilding in Chiea~o and engaged in sUbstantive d~scussions with the

only two Spanish-language programming networks ehen in operation so

that Monroe could implement its nearly-decaoe-long proposal to prOVide

free, over~the-a1r Spanish language programming to Chieago. However.

after extensive discussions with one of those two networks, that

network. \mderwent an ownership ch&n~. in connection with which the

network unila~.rally ceased its negotiations w1th Monroe. Monroe

learned chat the second Spanish network was at that time on the verge

of Qankrupecy and, in fact, it did go into bankruptcy shortly

thereafter.

6. As a result of these developments, Monroe became

legitimately concerned about its ability to ~ealize its proposed

- NOU 22 199 BSlI53
2B2 S3J 3BB4



I NDU-22-1999 10:39
312 807 3900 P.04

- J -

Spani.sh-lan;uage station. At that same time, Monroe vas approached by

the incumbent renewal applicant, which offered Monroe a substantial

settlement. I emphasize that Monroe was approached by the incumbent.

A~ no time during the course of 10 years of litigation did Monroe

initia~e any .ettlemenc discussions. Partic~larly in view of the

do~tful availagility of Spanish-language progra~ing, Monroe
I

r.l~ctantlY accepted that settlement offer.

! 7. Adams was formed in late 1993 for the purpose of challenging

the\renewal of television stations airing home shopp1ng programming

which ~as no~ serving any local interest. I was personally familiar

With home shopping programming and believed that it suffered th~ same

fundamental public interest flaws as did STV programming. When Adams

~ae formed, I and the other Adams shareholders were aware tbat ~he

rules of th.e Federal Communications Commission ("FCC") governing

sectlements had been changed since the filing of chs Monroe

application. In particular, I was specifically aware that the new

rules (which had been in place since 1ge~) precluded any payment ac

~ll for ••etlemant prior to conclusion of a heariftg, and they

preclUded any for-profit settlement ac any time. I knew tha~ those

1989 rules would be applicable to any application Adams might file.

That, however, ~as immaterial to Adams, as Adams intended to prosecute

its application ~hrough to a successful conclusion, ~, a grant, and

had no intention of enter1ng into any settlement arrangement. Adams'S

principals never discussed possi~le settlement because Adams did not

contemplate •••~ing, or entering inco, any settlement.

8. As an attorney, I am well aware that an agency's rules or

policies may normally De waived or modified upon a showing of good

cause. Adams has never sought, or contemplated seeking, any waiver or

modification of the 7CC's rules on setelement.

"I,.... '11II-. tee ~...
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9. I am also aware tha~, on at least Qne occasion in 1995, the

FCC did afford pending applicants an opportunity to settle on a for­

profit basis. sinee Adams is not interested in any settlement, Adams

did not attempt to take advantage of any su~h opportunity. In fact.

Adams has ne~er app~o&ched RBI or anyone else -- seeking to seetle

this case, nor does Adams have any intention of doing so. While Adams

has never sought any settlement, En. has offered to pay Adams to

dismiss the Adams application. In keeping with its unwillingness to

enter into any settlement, Adams summarily rejected aSI's offer.

le. In late 1993 or early 1994, Adams ascertained thae

Station WTVE(TV) , Reading, Pennsylvania, was provid1ng full-time home

Shopping progr~ing and had been so doing tor a period of years. !

was aware that the FCC had been instrucced ~y Con~ress co determine

whether home shopping stations should be accorded "must-carry" status

on ~ahle television sys~ems and that, ift 1993, ~he FCC had determined

that such stations should be accorded IImust-carryn status. However, I

was also aware that that determination did nc~ relieve home shopping

stations of their obligation, as broadcasters sUbject to the

Communications Act of 1934. as amended, to serve ~he local publie

in'terest.

11. In this connection, Adams's concern about home shopping was

directly analogous to Monroe's concern about STV pro9~amming. 90th

types of programming had been "appreved" in one way or another by t.he

FCC, but such approval did not mean, R&£~, that stations

broadcasting such programming were automatically and invariably

serving their local audience'S public interest. In the Monroe case we

had demonet.raee4 that a STV station haa tailed to serve the public

interes't so as to warrant a renewal e~ectancy. I believe that the

Monroe case had a poeitive impact on the television broa~ca6t industry

. .-.. -- ... -- -- --. --- --- ---. ----- --
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as a whole, sensitizing it to the need to pay greater a~~entio~ to the

needs and interests of local audiences. I belie~ed (and continue to

~eli.ve) that Adams will be able to maxe an equivalent demonstration

with respect to s~ation WTVE(TV), based on its relianee on full-time

home shopping programming.

12. To eonfirm this belief on behalf Of Adams, I retained a

number of individual. under the direction of a single individual to

videotape, p~ior to the filing of Adams's application, the pro;ramming

of Station WTVECTV) for two ~eeksr 24 hours per day, seven days per

weak. As that taping project was on-going, I spoke regularly with the

person who was in charge of making the tapes, and I was regularly

briefed on the contents o~ the programm~ng being taped. The

information which I obtained through those ~eports strongly confirmea

my belief ~hat ~he station was no~ serving the 'public.

13. Th:o~gh a misun~erstan~ing with the person in charge of

ehe videotaping, the programming which was actually taped ~as ~hat of

the home shopping cable channel, as opposed to the over-the-air signal

of Station WTVE(TV). I ~id not become aware of that fact, however,

until September, 199~, several months after the Adams hearing

commenced. At the time Adams tiled its application I believed that I

had a reasonably detailed kno~ledge of the station'S programming based

in part on the reports I had obtained through the videotaping project.

While the cable channel programming may have been distinct in certain

respects from the station's, review of the station'S programming

records in connection with tbe Adams hearing supports my conclusions

abou~ the station'g programming p~ior to the tiling of Adams's

application.

14. ! have read the Declaration of Milton Podolsky, which is

being submitted to Jud~e Sippel simultanec~$lywith my Declaration. I
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confirm tha~ my recollee~ion of the events and conversae1ons relative

to Mr. podolsky'S deposition is consistent with Mr. Podolsky's

recoll.c~ion as set out in his Deolaration.

Date:

.. ,-.. __ I __ __ .. _ ..
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NOTES

NEWSPAPER-RADIO JOINT OWNERSHIP: UNBLEST
BE THE TIE THAT BINDS'~'

COMMON (Iwnarship of two (Ir more source! o( mass information 1 hilS
been accelerating in recent yeal'S through acquisitions by newspapers of
local radio stations. 2 This development is pnrticulnrly disturbing since
over-ull competition in the distribution o( news and opinion has been
suffering from creeping iltrophy.

Contemporary surveys indicale that of the 1394 communities with daily

"MansliclcI Journal v, FCC. 180 F.2d 28 (D.C. Cir. 1950),
1. 1'he owner of a news dislritJutinll' lllcdiull1 )Jlaecs the imprint of his predispositions

upon the f1CWS by virtue of his .dcction of the news cvel1ls to bc fCll.turetl and the maMer
of their prc~enl:ltion. By cXlcndil1jt his control to olhcr media, he extends the scope of a
singlt: parti,:m sclcctioll. tflC:reby excluuing other, diffcrent idcas from the nrena of public
opinion. Sl~ Judgc Lrarncu H:ll1d ill Unill:d StliteR Y. Associated Pre~s., 52 F. Supp. 362,
372 (S.U.N.Y. 1943). (/0"11, AmlCiatc<1 Prm v. United Stales, 326 U.S. 1 (1945),

Consequenlly, thc FCC JlO~ition in the Mll)'fI(I1l1~ case. 8 F.C.C. 333 (1941 )-the
brOllcIe:t~tcr nlu~t be imp;mi:lJ in his overall Jlrl's~ntl1tion of public issucr-is extremely
c.linicull to carry out. See YOUR NtW~,I'l\rl'll 25 (Swirsky t'cI. 1947). Thilt this is rl:Cog­
Ilizcd by thc FCC m:lY be il1fcrred {rum it~ all~mJlt~ to :l1I(lC:lIC: hm:ldc:t~t Iicellses to
differellt pen(lll~ within i1 community. See, t.g., ~slon Puuli~hing Co., 4 Pun: &
F1SCUIlk Rhmo r~E(;. liG (1948) rc·;/J alld rrlllQlldrd CJII olhl'r gruIIIld."liS F.2d 344 (1949):
]alllcs A. Not:, 3 PI~E & Ji'u:ctn:]l RAtl/n RI':G. 1821 (1949). C/. Midlnnd tlroadcuting
Co., 3 PU(I! & FISCTlER RhJlIO REC, 1%1 (1948). For a ,li~ussion of Ilrc~nt patterns of
broadcaster c\'nsion (If the unr«:;ll "fairness" fonnula of the Ma~,/Iotlrt:r doctrine, Jee Note,
TIlt Mfl.\·/lofl1tr Dodrjlle SmltlrrJ, 59 YAW L.J. 759, 767 (1950); Note. Rodio EditoriQls
Qlltl l1Ie Mo.j'{tOICtt:,. DO~lriflr, 48 COL. L. RE\', 785, 792 (1948).

While the Commission 011 the Freedom of the Press fclt th:lt divcnity of outlook was
important, it thought diversity did not nect!sSlItily depcnd upon facts of ownership.
Nevcrthl:hus, in onc situation-eross·ch:mncl o\\'11ershir> wilhin a community-the Cnmmis­
sion I;(lncluclecl that diversifY would be $erit.usly curtailed. CllhFltE, 2 GOVE~NNI!NT h""II

MIlss COMMVliICAT10lllS 623, 655 (1947), See also the testimony bdon: the Press Commis­
sion of the Nieman Fellows, id. at ,520; Fb', Freedom 01 Srttrll g'ld the Prrss, in SI\F~

CUAlltlINC Ct\'lL LIllEItTlES TOll/lY 61. 68 (Sllbine ed. 1945). The ncw.paper industry's lead­
ing s))Ol(e~nlan has concurred with this po~ition. Ii:ditor & Publisher, D.c. 31. 1938. p. 20.
This problem was explored cIurinS' the newspapt:r-radio invc.tigation conducted during
19041-42. Sce Hearings before the FCC in "r: Ordell 79 and 79-A, Dockct GOS1, Ex•.
397-9,416-18.

2. The problem h;l~ been impt'lrt311\ fur sOllie time. S"l.: Shapiro. The Prrss, the
RQdio and Ihl! Law, (j AIR L. Rtv. 128, 153 (1935), 1n 1934, many inclclxmdent st:ltion
Owners feared that the entire indu~try might be tliken over by the newspnpcr industry.
Newsweek, June 16. 1934. p. 28. By 1937, the FCC was seriously concetlled. Opinion o£
FCC General Coun~c1 Gary, Fi:bruary 13, 1937 reporl~ in WARNEll, RADIO AND TEU­
\'moN LAW 207 n.3 (1948). Four )'(!ars later, the CQmll1i~sioll ~fan a full scale in­
vc:~tiga.tjon, See note 26 i,,/ra. For:a study of the increase in newspallCr-owned stations,
see Mtes 8 and 9 ill!'''a,

~~OJ 83iiOH
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}. newspapers.' only 117 h:lve two or more competing.' And except for the
~ nation's twent}'-four largest cities, there has been a tendency to eliminate
i cotnpctition compl~tely.' A compensating trend in radio has failed to de­
.: ~elop--out of 1300 cities with radio stations, only.30 per cent have competing
, outlets.' Viewing both medi<1. together. more than seventy per cent of the

- 3. The census defines a community as an incorporated place with a population of
2!OO or more:. Each community, whcthr.r or not it comprises part of a metropcli~n .area. is
tr~at~d as an entity. Thl.'t'e were 3,459 communities in the United Statu in 1940. XVltll
CtrsSllS of t/I~ Ullitrd States-l940. 1 POl'UUT10N 2S (1942). Since th~n, 67 new eol'\'l­
1Il1lnities have come into elCistl:lIce. CommuniCluion to the YAl.E L....w JOURNAl. trom
t. J. Slowic:, Secretary, FCC, dated December 7, 1949, in Yale Law Library.

These communities have 1770 newspapers. Nixon, Tht P~oble", Df NnlJlplJ~1!r

Moltof'II!Y in MASS COM:I(l.INtCIlTlONS IS8 (Schramn1 cd. 1949). Today. there are 830 less
newspapers io the United States than in the! peale }"ar of 1909 whee 2600 were flublished.
Ahhoulrh the number of l:iti.:s with newspapers h:18 increa..~cd sinl:e that timc!, thll ratio bea

tween newspapers and l:ommunitic$ hns steadily decreased, It WOL' 3.4 In 1910; 2.6 in 1920;
and 1.7 in 1930. LF:E, Ttlll: DAlLY Ntwsl'AIU 11'1 AMEnlcA 65.6 (1937).

4. Another 174 cities have two or morc newspapers, either jointly owned or managtc1
ill such a w~y as to potentially eliminate cempl:tition. Of these, 161 are single owner
clues. In the oth~r 13, the two e:\istinr dailics have entered into partial cembinOLtion,
which place their business offices 00 a non-competitivc: basis. Nixon, COIICl!71/rotion OM
AbSClllleism ill NC1lJSl'ape~ OtlM4'rsl,iP. 22 JOUllNA\.lSK QU.uTEllLY P'. 101 (1945).

There are only 1300 newspaper owners. And 91.6 per cent of the 1394 daily newspaper
ciliej had a single publisher. Nonc!theless, 58.8 per crnt of the total circulation is cem­
petitivc, for most of the d3.il)· eirCt11ation is in the larger communities where compotition
still exi~tj OLnc1 ~robably will continue to thrive., Nixon, TAt Problnn of News/dpcr
}.!IJIlnprlly in MASS COl'ol1'llJNICr\TIONS 158 (Schr:lmm ed. 1949).

5. This trend works to elil1liMtl! all but onc nawsp:l~ in towns of less than
50,000 population, to l;Qmbim: two papers under one publisher in cities of SO,OOO to
400,000 and to mllintllin cOlnfICtitiun only in cities of more than 400.000 population. Ibid.

The distribution of dnily n\:wsp3pcr competition by cities ;u. of ]anilury 1, 1948 Wll&:

TII/d! CitieJ ClJlllpctiti...., PcreCfltagc
S~C of City Wit/, D~i1i4's Ciliu Competitive
I.ess thOLn 10.000 547 ]4 2.6
10.000-50,000 656 37 5.6
SO.OOD-I00.IlOO 94 15 16.0
100.000-200.000 Sl 20 39.2
200.000-300,000 17 (j 35.2
300.000-400,000 12 8 66.7
400.000 or over 17 17 100.0

Communication to the Y...LIi: LAW 10URNAL from Prof. R B. Nilton, Professor of Journal­
i5m, Emory TJnivcr~ilY, r1all.'t1 D~m~r 4. 1~)49, in Yale L1w Library.

6. In 1949, 378 o( the 1,311 eClnlnlUnities pOssessing broadcastinr facilities Iud cOma
pttiflg stations. Communication to the Yt.LE LAW ]OtrRNt.l. from T. ]. Siowie. Sc:cre~ry.

FCC. dated Dccember 7, 1949 in Yale Law Library. These l:Qmmllllities hOLd 2,179 stand:lrd
(AM) stations _nd 865 frequency modulation (FM) stations. The o"erwhc1min~ majority
of commercial FM ItationS were authorized to AM Iiccnaef:s and were: jointly operated. so
that programs broadcast over the AM stations were trlLIlsmitted simultaneously by the FM
~tion. 15 FCC Alut. lb:r. 40, 53 (1950).

In 1948. 356 eonlmunities had competing 5t:ltions. Of these, 156 had two ltations, 87
hact Ulrcc: lll1d 133 had four or morc. tn tIll: Matter oj Edjto~idli..-i..g B, BroadClJst LiwISI!IS.

On-ICI....L RI:POJ'1' or THE Po.Ot:EEDINCS BEFOlE THE FItDu..u. COMIlUl111CAIlOlCS COXMlSSIOH

Docket No. 85115, Exhibit 26 (1948).
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communities with dailies also have at least one radio station.7 But 407
of the radio stations are affiliated with local newspapers,' and there are
170 "one-ta-onc" citie.s where the onl).. radio station is affiliated ....·ith the
only newspaper.' With such a limited number of mass media, these markets
bear scant resemblance to the ideal of "the widest possible dissemination
oC information from diverse and an tagonistic sources" within a community.10

Application of the antiLrust laws by the Department of Justice is one
possible remedy for the restrictions imposed by c"oss-channel ownership.J1
Antitrust law would compel divestiture if absorption of a radio station Was

7. At least ClilC /ltw~Il11.Jler lind onc radio ~tation exist in 9S9 communities. Da.ta com­
pil(:d from BUOAIlCI\5TINCi MACiAZINt. YF.ARDOOK 69-325 (l9S0) lllld AYY.ll & SON'S Dm!C­
TOllY 0 .. NEWSrl\r£lt$ AND PtlUOlJlCI\LS 1165-88 (1950).

8. The figures for pfcviou~ years are as follows:

ADi/iatrd Total Per ((lit

Yrar SIQtiOlIS Swiolls Affiliated

1931 55 CilZ 9.0
1935 104 GOS 17.2
1939 l84 i64 24.1
1941 m 801 26.4

Uast.'l.I on St:ltistics presentcd in Hearings before the FCC ill Fr: Onll:rs 79 and i9-A, Docket
No. 6OS1, Exs. 1, 3.

9. This rl:fJresents a substantial increase over the number of local comm\lnications
mon<rpc.1ics existing- in 1941. At that time, 351 of the: 801 stations were located in "one-to­
onc" comunities. In 111 of these. ~hc only r:Ldio station was owned by the 10QI ne:wspaper,
and in three cities the (lnly two radio stations were own\.-Q by the only local newspaper.
Hearings before the FCC in re: Ordc:rs 79 and 79.A, Docket No. 6OSl, Ex. 8, Table la.
Today. 62J of the 1,311 cities have only one: radio lrtuion and one newspaper: in 170 of these
cities. they are jointly owned. In 75 (.ther comnl\1nifies. the single m:wspaper owns one of
the two radio stations. Stll.tistic:s 011 the contemporary situation are comlliled from BaOAJ)­

CA5TINO MAGAZINE YlAllJlooJt 521-2(, (1950) and Avo at SON'S DlUCTDKlt OF N~wl·

PAPERS AND Pltl\lODICAl.S 1165-88 (1950).
10. Associated Press .... United States, 326 U.S. 1,20 (1945).
It has been pid that the paucity uf lell:&! media is overcome by the numbcr of available

outside media: statiON located in ncarby towns; regional and clear-channel stations; and
newspaJlf:rs. But these media do nOl fulfil the same function as local media. Since each
community has peculiar I~ problems which are of little concern to outside media, there
must be diversification on the loc:allcYe:1 just as there Dlust be diversity on the regional and
nation.t level. Sec dissent in Stephen R. Rintoul, 3 PIKit &: FISCHEa RADIO lUG. 96, 99
(1945) (Commission approved transfer (If only loal radiu station to only local daily where
the cOlnmunity was serviced by a number of media ori;ill:ltilll in an out-of.state metropoli­
tan area). 5(!e alllO £ditor & Publisher, Dec. 31, 1938, p. 20. Cf. Plains Radio Broadcast-,
ing CO. Y. FCC. 175 F.2d 359 (D.C. Cir. 1949). The Commission has tllken this fador into .. :
account. Sec Comm\ll1ieationl Act of 1934 ! 307(b), 48 Stu. 1083 (1934). as amended..
50 STAT. 189 (1937), 47 U.S.C. §.307(b) (1946) (hereinafter cited a.~ the Comrmllu- "~
cation& Act), which was controlling in Samuel R. Sagut. 3 PIXIt & rtSCHill ~Dro Rm ,:\
694 (1947). A'cord, Huntington Broadasting Co., 5 PIK& & Flscau RADIO RIG. i21
(1950).

11. The Communications Act specific:a1l1 provides that the grllDtin, of a license.~ i­
not estop the United States from procteding against the IiClln&ee {or violation of the ano·
tnut laWs. Comm\ll1ic:ations Act 1311.
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NOTES

", the result of coercive tactics on the part of a ncwspapl!r, or if joint owner­
ship was used to exclude disfavored advertisers or to sell them time and

, space only at unduly high r:ltes. a Generally speaking, divestiture is al50
in order where joint ownership carries with it the power to exc::lude actual
or potential competitors, or where its dominance is such as to deprive con­
sumers of any real altcrnntives,U But it is at least doubtful that mtlre com·
man ownership or a radio station and newspaper in a single town would
"iolate the antitrust laws. a It is even more doubtful that common owner·
ship of two out of three or four media would constitute a violation, even
though the public interest in diversity of news sourcea is to a considerable
extent compromised.

Practical considerations also weigh heavily against undue reliance on this
lDe~\ns of enforcement. The funds availl1ble to the Antitrust Division are
likely to rem:lin meagr~ in relation t" the job assigned to it. U Except where
-12. United States v. Cre~cent Amusement Co., 323 U.S. 113, 189 (1944) ; Sehine Chain
The"'tres v. United States. 334 U.S. 110, 128 (1948).

13. See Unitc:d States v. Paramount Picturcs. 334 U.S. 131 (1948) (monopoly power,
whether lawfully aCQuirc:d or not, may violate Section 2 of the Shet'l'rnUl Al:t) i United States
Y. Griffith, 334 U.S. 100 (19-18) (monopoly even thousb no showing of intcnt to establish a
monopoly where the monopoly rC5\l,lh as & consequence of buying power) i Rostow, MOllop,
ol~ 1llldl:f' lhe SIJr.',.tn([J1 Act: PoWt, OT Pu",ost!f. 43 ILt.. L. Rr.v. 145 (1949).

J.-Iencc, the data prepared by the Office o[ Radio Rcsd.rch to indkate ~t there was
,ery littl~ di fferc,nce between assod:lled :lnd non·auociatcd stations in the number of news
prcgr:Lms, their distribution through the ~y or in g~neral progrnm structure may be ir­
rc1ev",nt. Hearings before: the FCC in rt: Orders 79 and i9.A, Docket No. 6051, Exs. 385-1.
But 5<:C note 14 illlfd.

14. The Supreme Court has dllfincd the area of the marlcet wharcin control is al1egl.!d
as the zone: of i1nml.!diat(l competition for the product. Sec: Mande\'iIIe hland r:arms v.
Americ~ Cryst.'11 Sugar Co.. 334 U.S. 219 (948) (market for sugar beets in a .m:lIl area
in northern California) ; United States v. Columbia Steel Co., 334 U.S. 495 (1948) (mar.
ket for rolled steel in;an eh:vcn-statc: arell) ; United States v. Yellow Cab Co., 332 U.S. 218
(1947) (taxi-coW marl<et in Chital:o).

It millht be ariUcd that in the communic:l.tion ~cld the product is loal news and the
Dl:\r1<ct is thc conlmunity. But compare the fallowini statement: "Anyone who owns and
operate. the single thuter in a town. Or acquires the c-"tclusive right to exhibit a. film, has a

-!' monopoly in the popular sensl!. But he UoSuall)' doa not violate 12 of the Sherman Act un·
!, less hI! has acquired Of' milinUlined hi, strategic position, or Souint to expand his monopoly.
;; or c:xpandcd it by ml:ans of those restrnilllS of trade which ar~ cogniZ:lble under § 1."
';, Unitcl1 Slates v. Griffith, 334 U.S. 100. 106 (1948).
,~' 15. The Antitrust Division of the: Department of Justice hu never been equal to the
, task of policing the entire e~onom:y. Before 1939, its staff never included more than 60

lawyers; todllY. it has 110 morc than ZOO. And not untit 1940 did it ever receive an ap­
propriation of $1,000.000. Limitations of personnd alone have made it inlpo.$sible to ~n­

tinUl: beyond the investigation suge every inquiry disclosing practio:s which are question­
. able under the federal antitrust law,. A careful pro«u of selection forees the Division to

.'.' COlIsider the adnntage thilt will be 'lll:Ured if the action is successful and the effect of such
, letion on future ;antitrust lilw enforcement. S&:e WIlIoTOI'I HAMt1,TON, PIITtEIlNS OF CoM.

'E1nloN S9 (1940); Ber,e. Sontl! P,.ob/~fIIU in lhe E,,!or'cemett' 01 AJJtitrus' LtJtll, 38
Lf:lcn. L. REV. 462. 4i5 (1940) ; Fowler Hamilton, Till! Scl/!dion 01 Ca.s(S far Major 1",.
Tlfstigatio1l.7 LAw & COI'lTE~""IlY PROBLEXS 95. 96 (940).
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national monopoly is involved. the Division necessarily tends to tackle only
selected offenders father than an entire industry.ls It would be virtually
impossible to effect a uniform poUey on cross-channel ownership by Bueh
procedures. Moreover, it seems undesirable to divert the energies of the
Antitrust Division from the Vilst unregulated areas of the economy into a.
field alrc:ldy subject to supervision by another federal administrative agency.

Administration action by the Federal Communications Commission.
therefore, is a more promising answer to the problems presented by news­
paper-radio mergers. The FCC is empowered to grant, renew or revoke
broadcnsting Iic:enses.n In exercising that power, it is confined by a statua

tory f:uidc no less broad thnn the "puLlic interest." 11 And ever since the

Hi. See. for c):llmplc. the .~lIlitrllst Divi$ion's pattenl of Huack on thl: movie induscry.
It moved ngainstllll major producers nnd distriIJuturs, United Stlltes v. ParamoWlt Pktures,
334 U.S. ]31 (948). but only Qllllinst selected thain exhibitors. No Ittempt has been mad.
to deal with the problem of 10c:l1 monOpOlies. But see: the civil antitrust suit instituted
:a""illst the Lorain Journal Co. in the: United State, Court for the Northern District of
Ohio. United Statcs v. Lorain Joum:ll Co.• Ch·iI Action No. 26823 (filed Scptember 22,
1949) (al1cmpt tn monopolize the sillc Clf mass auvcrti,ing in the Lorain.£I)"ria area).

17. Communications Ac:t §§ 307. 309(a), 3]2(a). The FCC can exerci~e broad dis­
c~tioll in dctcrmining ",hetller Itr:lllt of :I liccmse will be in the public intcrest. Sel:, t.p.,
FCC v. WOKO. 329 U.S. 223 (t94G). The COlnnlission CllII eng:t&e in wiucJprc:ad investi­
,alion. to Sc.'Cure th~ llce:euary information fer a Jlrcper dischllrl:C of its functions. Stahl­
man .... FCC. 126 F,ld ]24. ]27 (D,C. Cir. 1942) ; FCC. PUBLIC S!ll\'ICE RE51'ONSIBILITY 0'

nl:OADCAST LIC:£NStES 54 094G). r.:cu~wal apllJiCllliuns :Ire to be governed by the same
consiclcrutions as llppliC'Rtions fClr new licC'llscs. CommUnicaIit'ln~ Act ~ 307(d). The grant
of a licens\: to a broadc:;uu:r gives him no property right in the allocatc.-d chlnftet. See
Trinity Mc:thodi~t Church v. ronco 62 F,2d 8S0, 853 (D.C. Cir. 1932) : Yankee Network v.
FCC. 107 ro.2d 212, 2lS (D.C. Cir. ]939). While this power (.Il.nnot ~ e"ercised without
rC:l5011, tIll: Commission can refuse to extend the franchil'e when the operation or the station
is not in the public intercst. EV:lngelicOlI Lutheran Synod of Missouri v. FCC, lOS F2d
793. 795 (1939).

Rc:neYl'IlI proceedings furnish the FCC with an OPpOrtunity to submit the licensee'. OJ)­

eration of the station to a comprehensive evalualion. In the cue of AM statiON, thi, op­
portunity occurs once every th ree years. 47 COD! F£D. REGS. § 3.~ (]949). FM licenses are
l;rantc:d lor a lesser p~riod. Id., § 3218. While thc Commission call terminate the fran·
.chi~e at any time durinr;- its life. it has been chary in the u~e of this power, Iuving utilized
it. only twic:e in 23 years. Stlltion WSAL. 8 FCC 34 (1940); Se:ation KPAB. S PlU "

FISCHER RADIO RI:G.I297 (1950). See Nole, 15 GEe). W/ISH. L. REv. 425. 429 (1940). The
major difference between denial and revocation proceedings lies in the placing of the burden
of proof that station operation will be in the public illterC$t. In the litter, unlike refusals to
renew, the Commission must show that operation is not in the public interest. Sec WA~E1l,

RADlO AND TELn"I510N LAW § 12(g), (194S).
18. Communications Act §§ 151. 301. Set Yankee Network v. FCC. 107 F2d 212, 222

(D.C. Cir. 1939). See also SEN. REI'. No. 772. 69th Cong., 1st Sm. (1926) (stal\!1'l'lent of
the objectives of the Radio Act of 1927, precurSelr of the present act), Cons:ress imposed
upon the Commission the dllty of protectin, the public interest in the use of the common
property-the broadcast channc:ls. Communications Act § 301.

Abandonment of the principle of re5trainin~ io\-ernmcnt action in matters invoh'inr tbe
press resulted from the: sinrular nature of the broadcasting medium. Only in radio i. the
number of available cltannels subject to physical limitation. Even today. despite the threea
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::tyational Broadcasti7lg Company case,tl the term "public interest" has in­
:.duded the polici~sof the antitrust law8.;o
, In a recent case, Ma1lsfield Journal 11. FCC,'l the Commission has for the
~first time denied a broadcasting licensc to a newspaper on antitru6t grounds.
:.Upon investigation and heanug, the Commission found that the Journal,
, Mansfield's only newspaper, had sought to sllpprcS5 competition in the
.dissemination of news and to achieve an advertising monopoly by attempt­
"ini to drive out the only other local mass medium-radio station WMAN,
"Because these past pr:\ctlccs presaged futurc abuse, the Journal's applica.
; tion was denied. 21 On appelll, the Court of Appeals for the District of Colum­
" bia approved both thc ruling and thc grounds on which the ruling was
, made.n
, But more important, the court indiCllted that the Commission in the
• exercise of its licensing power could look to a much broader range of eon­
: .iderations than the unseemly behn...·ior apparently indulged in by the ap­
: pliCllnt in th<: Mansjifld case. The decision not only implied that II license

. fold increase: in e:ommercilll broadeaning stations since 1945, the number of qualified ap­
, plicants exceeds the number of avaiI~blc: fmnchises. IS l~CC A'lf!f. REr. .36 (1950).
, 19. N~tional Broadcastirll Co. Y. United States. 319 U.S. 190 (1943).

20. "A licensee Cbarlte! with practices in coatravention oE this standard C2nnot eon­
, tinue: to holu his license merel)' bc:cl1use his conduct is also ill '\-\olation of the antitrllst laws
&lid he Iw.s not yet been proceeded l1gllinst and convicted. By cllLrifyin. in Section 311 the
KOpe of the Commission's authority il, dcalilll with persons convicted of violatinlf the anti­
trust la.ws, Congress can 1t11rdly be deemed to have limited the toncept of 'public in~rest' 50

15 to e:ll:c1udc all conside:Mui"nll rcl:uil1lr to monolloly and unrclLlonable reltr;Lillts upon com-
.' mette, NOlhinl: in the provisions or history of the: Act lends support to the in[erence th:!t

the Ccnlmission was del\icd the [lOwer to refuse a license to a Itation not opc:ratinlf in thc
public interest mcrely because its misconduct happened to be :an u.nc:onvie:tcel violation of the
amitrU~t l:Jows:' Nation:.1 Broadcasting Co. .,. Unit~d Sta-tes. 319 U.S. 190.223 (l943).

Earlier. the Commi~sion, fl:lying IIpon Section 313. had said: "The prohibitions of the
Sherman Att apply to broadcasting. This Commission, althouih not cbarred with the
d\lty of enforcing thnt law shuuld adminisccr its relJul:uory [lowers whh respect to brolld·
eastinl( in thc Iiiht o[ the purposes which the Sh~rlt\:ll1 Act was duilned to achieve," FCC.
RzroRT ON CIUtN BROJl,pCASTINCi 46 (1941). Tlte FCC hns abo t::Lken official noticc of the

- policies of the Sherman /l.tt when reJUlatinr the tcle~hooe and telegraph industries under
the grll.nt of power contained in Section lSI of the Act. Sc:e, t.g.• Western Union Division
v. Unite<! St:ltes, 87 F. Sup!'. 324. 334 (D.C. Cir. 19·19), off'rJ pc,. tllrilJrn. 338 U.S. 864
(1950). Sc:c also Mc'Lenn Trucking Cg. '\'. United States, 321 U.S. 67 (1944); New York
Centrnl Securities Corr). v. United States, 287 U.S. 12 (1932).

21. Mansfield Journal Co.• J f'1J(.1l & FlljCtItR RADIO Rue. 2014 (1948), lull no,"" }r(alls­

6eld Journal Y. FCC. ISO F.2d 28 (D.C. Cir. 1950).
22. The e:omponents of the Commission's decision are inextricablY entangled. 'The

Commission referred to its dctcrnlilUtion that diversilication of the control of mass media
IVll$ dl:sirable: :aPl)IiClLnt's put record; and the possibility that appliClLl'lt would extend his
present coune of action into the fUl\,\!'C if lhc application were granted. Whether the de­
cision that the f1'&nt would not be in the pliblic interest rats on the past practices or ap­
pliQl\t's rrob:Lble [uture operation (If the staLion is not clearly stated. Most probably, it
reats on both.

2.1. Mansfield Jourl1111 v. FCC. 180 F.2d 28 (D.C. Cir. 1950).
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could be denied it the grant would help achieve a monopoly; 2. it
sustain~d the Commission'f; pClwer to consider monopolistic pra.ctice. or':
applicant whether or not they \vould constitute ....iolations of the l1ntit
laws. u It seems probo.ble, therefore. thnt where appropriate the Commissi '
can deny or revoke a license on a showing, without more, that comillo' ,
ownership will operate or bas operatlld to reduce the diversityo( news sou
which "public interest" requires, ,-

So far, the power has not become a practicc,28 though in recent compctitr':
hearings the FCC h:l!\ favoft.'C1 non-newspaper applicants. 27 Rather, anaJyajl1

of cases since the Stamford decision ~. of 1945 indicates that the Comrni...,
sion's prim.lry considerations in licensing are the degree or identific:atio~;

of the :Ipplic:lnt wiLh the community to be served; the probability that
those in control will devote their full efforts to the station; the extent of:
previous experience in radio. particularly within lhe community involved}
and the scope of the proposed serviee.2t Appnrently the issue of join'
ownl."rship is controlling only when scrutiny of thL'Se factors has failed top~
duce a dC!cision, ~u ,

Since its power to incorporate the spirit lIS Well "5 the letter of antitrult\
ILlw into its regulation is now firmly established, tne Commission should.
turn the Mansfield 3pproach inLo a continuing polity. \Vise :J.dministratio~::
might call initially {or .1 rule: which would in substance forbid newsp&pet.;.
ownership of radio stlltions where the effect would he to crelltc a monopoly,
or substantially to les:!lcn c.ompctition in the mass dissemination of news.It;'

24. /d. at 33, 34. The ~ourt cit<:5 with approval that 5CCtiOD of the Chain Broadcutini;
Rc:port whicll 1I~5Crts the: pov.'cr of the Commission "to refuse Ji'CnSl!5 or renewals to UfI•.:
pc:rson who ellr.age:s c.r proposes /0 ('"goat: in practices which will Jlr~t cither bimself,
or otl1l:r (j~nsL'Cs Irom n1;1king the fulle:!t us!: of radio facilities." (emphasis added). F~i
RtJ'O/lT ON CUAJN BItOADCASTINr. 8J (1941). '

2S. 280 F.2d. 28.34 (D.C. efr. 2950). ',:,
26. The COIlIlIJil$ion has (rf'lInttd ncw~papl:r al,plicants both standard and FM licentet,

in l1on-<:ompctitive hlllri~s. See WAllNYJt, RAl\IO ANII Tf;LJ!VISION LAw § 22(g). It JI!I'
also gr:lJ\ted fran<:hises to ne\l'spaplfs in competitive htarings. Hamden-Hampshire Co"1
PIKt & FISCHER RADIO REe, 504 (1949) j Town Talk nroadl:astil1l: Ce., 3 PIKIt & F* 624'
RADIo lac. 769 (1947); Orlando Daily NewspaJX!rs. 3 Pu:~ & FISCHr.tl R!.DJO R£c;. .'
(1946). ct. Midland Broadcasting Co.. .3 PIKE &: FUCUEIl R"'DIO Rllr.. 1961 (1948). "·c.

There have been no attempts at dissghltion for this cause since the investiptioa '''''
newspaper ownet~hip began in 1941. For the inconclusive statement of palil:Y iJsllCd af\.
the conclusion or the hearings. see 9 FED, REG. i02 (1944). St:e also Bllv~ F
OJ' IloiFoRMAnoN 83 (1949). 'i'

27. Sec. ~,fI.• Fairfield Broadcastini Cn.• PUCl I: FISCHEIt RADIO JU;o. 190 (194', •
Southern Tier Radio Service, S PIXE &: FJSCHER RADIO RUi. 211 (1946). ,.

28. Stephen R, Rintoul, 3 PIKE & FISC1IT.ft RADIO REG. 96 (1945),
29. See castS cited in ngtu 26 lind 28 m/lra.
30. See WARNER, RI,DIO AkD 'tELn'rSrON LAW 122 (g) 0.13 (1948). H

31. The Commiuion's pOWtrS are to be utilized to furtner "the public interest.
mllnic:ltions Act, 5303 (r). The: courts Illive upheld the grant o{ broad disaetiOA to.
FCC to determine the most dfl:Ctive means of promoting this st~.ndard. S« Ward v, :
10& F.2d 486, 491 (D.C Cit. 1939). The vahle gf eaac:tin( rules to Ilrtitclate the s
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, . ",~

as the letter of. ail.'
the Commissiciri"'.....~

Ley. Wise admin.i!:.
,stance forbid n~J?!

be to create a man'
disl:iCmination of ~~.:"

:illn of the Chain Broa~
sco liccnscs or rcnewa1s:~·.
ch ~111 prevellt tither':,.
ti~~." (eml'hasis I.dded). p, '

,:t~··'0,: .
. ~~

both standard and F'M ,Ii,
~I!VISION LAW § 22(.). ";1,
(s. Hamden-Hampshire,:
icastinl: Co., 3 PlU & '"
n & FISCHP RADIO '

RhlllO REG. 1961 (1948),':
:lUSC sincll the investiptl,
statlllllt!11t of policy~,
. See also BaucxP,

;eNER RAPto REG. 190 n
. 211 (l9~6). '!

96 (1945). , ,'4
n.13 (l948). ,i:-

:hcr "the public iDterest.~, ::
grant of broad di,eretion~

lis stanclard. Sce Ward';.
: rules to articulate the

:fhe rule would serve principally as a mere statement or policy.u since the
',FCC must grant a hearing before denying a license.n But past e.'tperience
':proves that an indication of policy often has a prophylactic effect."
" With or without a rule. howe"'er, effective enforcement of the policy will
.!depend on rc(ultU" scrutiny of the non-compctitive aspects or cross-chl1nnel
"ownership in all licensing hearings. Depending on the status of the news-
';.....--...;.,,------,;...----_..:..._-~-----------

-'":,;-ITu:uurement of license applicnnt qualifieations has hem reco,nizcd. Heitmeyer v. FCC,
:(95 r.2d 91. 98 (D.C Cir. 1937). Ad,"irtist~dljlle ProwJ",rr in Gw,r7Jrn~"t A!Jmciu, SaN.
,": DoC. 8, 77th Cong,. ht SCll~. Z7 (1941). The rule-ma.king power has broad limits because
"; the ifltent 1')£ Conlre'5 was to grant thl! CommUcsian "expansive power,." National Broad­
"casting Co. v. United Statcs. 319 U.S. 190, 219 (1943).
" 32. Compare: the Chain Bro:ldcasting Regulations upheld in the NBC c;ue. National
.- Broadeasting Co. v. United Stlltc:s. 319 U.S. 190 (1943). Justice Frankfurter. who had dis­
" sentcd in the CBS ca~e, Culumbia Broadcasting Co. v. United States. 316 U.S. 407, 429

(1942), from the majority holding th1t the RegulatioN, 47 CooP. F£1l. REcs. § 3.101-3.108
", (1949), automatically denied a license to any Station actins in derogation of their com­
"lI\8lld. r~statcd hi, original view. "[The regulations] arc merely an announcement to the
,'public of what the Comnliuion intends to do in pusini upon future applicants for Ii­
, l:l!I\Se•.•• No annOunCl.:m\:nt of general licensing policy elln relieve the Commission of
, its statutory obligation to ex:lmine each applic..'\ticm for a Iiemse." rd. at 431.
. 1£ the ordllr is no morp. thlU1 a general ststc:ment of poliCY, it rna)' not be subiect to prior
;adici:ll tc\"itw. Ur;-cnt Deficiencies Act. 38 STAT. 219, 220 as incorporated and extended by

: Communications Al:t § 40Z(b). Whllfe the order lought to be reviewed dod not oE it,elf
" advenc1y alTcct I,:omlliainant. hut will only affect hiltl if the ail:ncy uses it as a balis for IIC­
, lion again.,;t him. resort to the eClurt5 is either premature or wholly beyond thl!ir province.
Rochester Telcllhone Co. v. United Slates, 307 U.S. 125, 130 (1939). But sec Columbia

r: ~roadclLstinlr Co. y. United States, 316 U.S. 407, 416 (1942).
, Thesl! rcq\,lirl:Jllenu will make it virtually Impossible: to sccure review before the Com­
',mission :lets on an llpplieation for rencwal since the FCC hal refused to issue declaratory

." Judgments under the po..er grnnted it by § 5(d) of the Administrlltive Prol:c:dure. Act. (\Q
SfAT. 239. 5 U.S.c. § 10~(d) (1946). SCI: Cross-out Advcnitlin, Co" 5 PUtlt & FlSCRER

; RADlO REG. 464 (1949).
, The ptomulcation oE rules would not only serve aJ an indication of the Commission's
I:, Jtanc1 on the OlaUer, but would also allow the industry a thance to pn:sent it. side of th~

controversy. The ri~ht o£ intc:rcsttd \'lcrsons to ll<lcquate notice and hearinr is i\larantCl!d
,; In rule-mlLking procccdings, AwniniJtrnlive Procedure: Act. 4. 60 51'AT. 237, 5 U.S.C.
: 11001 (d) (1946). These rights only apply to "substantivc rules, whith invoice true ad·

:, ministrati\'e legislation." SEN. Doc. No, 248, 79th COlli.. 211 Sen. 19 (1946). 'In all prob.
, ' ability, the proposed rule would bear ;l Sl.lbstllntive tlli. Nath:lrUOn, So,", COmlflc:J,t.t Oil the
',.' Adminutratillc Procedllre Act, 41 ILL. L. R!Y.368, 382 (1946).

33. Communications Act § JOfJ(a). This section not only ;ivl!S the: Commission au­
thority to grant licl!n~c:s withaUlll hearilli, but it abo enables a lic:ense applicant to request .a
hearing as of richl before his license h denied. Ashbacker Radio Co. v. FCC, 326 U.S. 327
(1945) .

34. Licensee' havc always been extremely jittery when dealinr with the Commission.
, In the baek of tllcir minds is the omnipresent threat of license revocation. Accordingly,
:' rulel and eYen informal utterancell by the FCC or its individual members have often betn
:: followed instantly by conformanl:e to the new pa.ttern. Sec: Comment, AIl,"i"iltroli1:t Ell·
~ 'lJ1'~I1"C'l1t 01 tilt Lnltl!ry BroadcGSt PrmnOfll, 58 y"LI L, ]. 1093. 1110 (1949). But com-

)lite the action of the Industry when faced with the Chain Broadcastinr Rqulations. WUlTE,
'l illl AXUICAlf RADIO 162 (1941).

0v:S1 6661 81 nON
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paper applicant, the power may be exercised through original d~nial of a
license, or through re....ocation or refusal to renew. Depending on the case,
withholding of a license may be based on one of three grounds. First,
monopolistic practices engaged ill by the applicant in the past may be
chalked up 3!:i a poor character qualification.u Second, the Commission may
find that cross-channel ownership has violated or is likely to violate the
antitrust prohibition against monopoly power. Third, the Commission
may find that SLlch ownership, while not violating antitrust Jaw, is never.
theless inconsistent with the "public interest" in ~li:tting as much diversity
as is possible.n

In some C,3ses, joint o",,'nership of a newspaper and r~dio station will not
be contrary to thc public interest. Small communitic~, where the need to
promote divcrsity mny be the createst, ortcn possess insufficicnt resources
to support compcting information outlets.'1 Enfol'cing competition here,
without regard to economic COI1SC{IUenCCS, might only destroy one or both
mcdia.a~ And perhaps in some brgc cities sourCt:s of informatioll may be so
numerous that the effect of occasiollal cross-channel ownership may be in·
conseq uen tial.

A thorough but flexible; application of the Mamjicld doctrine would con·
tribute substantially to the public's intcrcftt in ..... iddy diversified control
over the instruments of milSS conUTlUniclltion.au

HOWARD N. GrLBERTt

35. Communications Act ~ 308(11). S~C note 20 ,fl'f'ra. C"Jl11I:trl' MCf.ler v. United
Statell, 70 F. SIIPP. 118 (E.n.N.Y. 19·m, (Iff'J flrr curiam, 332 tJ.S. 7..9 (l9·i1) (dcniJ.l of
application for transfer of 8tmion fr~llt:hise hllsc:d in part UII pro~llCCliyc tran~fcrec'. record
of fetlcrill regulatury l:lw "io!atiulIs). Cunll'are nlso Soulhem Ste:lm~hip Co. v. NLRB. 316
U.S. 31 (1942). Here, the Court lIet nslde an NLRB order issued without Doard considera·
tion of a relC"ant crimimll statute. ..•. , IT]hc: BOllrd has 1I0t b~e:ll commissioned to ef·
fectuate the Ilolicics of the Labor Relatiol1~ A~ so singlclnindcdly that it nlay wholly iroore
other nnd cqunlly iml'0rtnnt Con,reuional objcctivl.:s. l~r~'Qul.:ntly, thl.: entire: scope of Con·
gressional purposo ~Ill for careful llCcclI1l1l1odaticIII of one ~blutury leheme to another.
and it is not too much to demand of an adminislrativc botly that it undertake \his accom· ,
modation witllout execssive emphasis upon its immedintC: tllsk." Jd. at ~i. ,':'

3Ci. If the Commission is to carry out the pro:ram contemplated herein, it should.ha~ , '~
some: mc:ans at it, comm:lIId to allow the licensee a period of grace hdore the: franchl,e.1 ',t
discontinued. Issuance of II cease aJ'ld desist ordcr would enable the Iicen,ee to secure a ,
purcl1a~er be[ore finnl proeCf..odillgs to canc~1 the license were: instituted The FCC ha, re- ,:.
quested Congrc:ss to pro"itle it with the JXlWU to issue cease and ucsist orders. Sec Ht~'. 'T
tll91 Bc/ore C"lIfllliUu elll bllcrltaU and Foreign COfllnw'u 011 JJ. R. 19iJ § 31Z(b), 8 If, ::

Conr., lst Sen. 20 (949). . ,:'
37. Sec: RepQrt of thc V.S, Senatt. Special Committee to Stully Problems of Amencan, ..,

Small Business, Survival of a Free Competitive Press, The Small Ne:wsflllfltr. U.S. SC'll&tr",,~
79m Cong.. 1st SeSl. (1947) ; FCC, AN EcONOMIC S1lJlIY 01' St'ANDAIUl BROAIlC"'STU'Go,:~~
esp.59-91 (1947). ';'~'I

33. See CHATltE, 2 GOV£kNlIlENT "ND MASS COt.UlUNICAT!OSl\ 6uO. 662 (1947). ":~'
39. While the: Commission is capable of carrying out a pr{l,ram to eliminate cr:- :

channel ownership it may be worthwhile to determine I! C"ngress \I..i11 IUflPort ~u~k Ie foIt.~
Congressmen are particularly sensitive about any inroads on the brOlldeayttr'. prlvllCld, :.
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ATTACHMENT B

Resumes of Adams Communications Corporation Principals
Robert L. Haag, Wayne J. Fickinger, Manfred Steinfeld,

Howard N. Gilbert, and A.R. Umans



BIOGRAPHY .

Robert L Haag
4545 W. Toulay Aveilae

Liacolawoocl, llliDoit 60712

• Padentof
- Monroe Communication: t 981 - 1992
- The MODlOC~UP, Inc.
- Adams Communication

• Chairman ofthe Board of
- MereU!>' Products COll'.

• Business Directorships
- AJbeIto-Culver - toiletries &: food
- Midu lntematiODll- mufBers
- Shelby-WiUiams - tumiture
- Fine Arts Broadcasting - radio
- Banner Press - publishing
- California Dreamers-.greeting cards
- Albany,park Bank and Trust
- G&W Electric

• Real Estate
- Developed shopping oentel's: Naperville aDd Northbrook, It

A general partner in the development of
Marriott-Michigan Ave., Chicago.1L
Lakehurst Mall, Waukegan. II.

• New Business DiIectorship
- Skokie Valley Hospital
• lewish-Community Centers
- American-Israel Chamber of-.commelCe
(Man oCthe Year 1976, President 19n-1978)

• Office Addtess
The Monroe Group, Inc.

400 Skokie Blvd., Suite 400
Northbrook, IL 60062

• Personal
- Born: Brooklyn. New York - 1926
- U.S. Army Air Corps: 1945 -1946
• Graduated New York University - 1950
- Co-founder ofAlberto-CuIver Company _.---" ~'.'
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Personal
Born: June 23, 1926

WAYNE J. FICKINGER
1244 Forest Glen Drive South

Winnetka, Illinois 60093
847-446-7287

Belleville, Illinois

Marital Status: Married; five children

Education: (1949) Bachelor of Science Degree (Communications)
University of Illinois

(1950) Master of Science Degree (Communications)
Northwestern University

Honorary Academic Societies
• Sigma Delta Chi, National Editorial Fraternity
• Alpha Delta Sigma, National Advertising Fraternity
• Director, James Loebb Young Fund

University of Illinois

Emplovment Record
1951-1950:

1952-1951:

1954-1953:

19821963:

1965-1963:

1967-1965:

1971-1967:

1973-1971:

1975-1973:

United Press Wire Source
Role: Reporter, Overnight Editor

Sears, Roebuck & Company
Role: Advertising Copywriter

Calkins & Holden Advertising Agency
Roles: Field Merchandiser

Account Executive

J. Walter Thompson Advertising Agency
(Chicago, New York)

Role - Account Executive

Role - Vice President, Account Supervisor

Role - Senior Vice President, Management Supervisor

Role - Executive Vice President, Director of Client Service/Chicago, IL

Role - Executive Vice President, Managing Director/Chicago
Elected Corporate Director



1977-1975: Role - Executive Vice President/Western Division
(Chicago, San Francisco, Los Angeles, Honolulu)

1978-1977: Role - President, Chief Operating Officer, North America
(Supervising six U.S. Offices; three Canadian)

1982-1979: Roles:- President (world-wide) Chief Operating Officer

• Director (continuing) 1973-1982
• Chainnan, Operations Committee
• Member, Compensation Committee
• Member, Retirement Trust Committee

Concurrently: (1980) President, JWT Group Inc.
(1980-1982) Board of Directors, JWT Group

Member; Group Corporate Committee
Member; Group Executive Committee

1983-1982: Spencer-Stuart & Associates (Chicago), Executive Recruiting
Role: Managing Director

1989-1984: Bozell, Inc.; Bozell, Jacobs, Kenyon & Eckhardt
Role: Vice-Chainnan, Director

1993-1989: Mid America Committee (Chicago Speaker Organization,
founded by U.S. State Department)
Role: President

Present - 1994:

Director and/or Advisory Boards Activity
• Evalucom/Phase one (Advertising Testing)

Roles: Director, Vice Chainnan

• Monroe Communications
Roles: Director, Executive Vice President

• Frankel & Company (Merchandising Agency)
Role: Director (Advisory Board)

• Sullivan & Prodbst (Fertilizer Manufacturer, Marketer)
Role: Director (Advisory Board)

• The Alford Group (Philanthropic Counsel)
Role: Director (Advisory Board)

2
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• Adams Communications
Role: Vice President

• Who's Who In Business and Finance
Role: Advisory Board

Civic Activities
• Chicago Convention and Tourist & Bureau

Role: Director; Committee Chainnan
• Mayor's Committee on Tourism

Role: Member
• Mundelein College (Women's College)

Role: Director, Vice Chainnan
• Columbia College

Role: Director

Philanthropic Activities
• National Mental Health Fund Raiser

Received Meritorious Award
• United Ceberal Palsy Fund Raiser

Role: Committeeman
• American Red Cross

Received five year meritorious service award
• March of Dimes Gourmet Dinner (fund raiser)

Role: Chainnan
• EI Valor (Hispanic Educational Fund Raising/Teaching

Organization)
Role: Member, Steering Committee

Other Activities:
• Commodore Club (Retired Directors of J. Walter Thompson)
• Ex-moor County Club
• Mid America Club

Military History
• U.S. Naval Reserve/Active Duty

1944-1946; Honorable Discharge Signalman Third Class.
• U,S. Naval Reserve/ Inactive

1946-1950; Honorable Discharge
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